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New to Title IX




Title IX: The Basics

39 words

Cannot discriminate on the
basis of sex in education
programs receiving federal
funds

Designate Title IX
Coordinator

Policies and Procedures

Notice: Prompt, Equitable,
Appropriate Response
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45 Years of Title IX History

In Under Five Minutes

Modeled after Title VI. Original concern was
employment and admissions practices of
universities.

Impact on athletics became apparent early on and
proponents beat back repeated attempts to water
down legislation.

Historically, regulatory agencies (HEW and ED)
have been lackluster in enforcement.

Changed significantly with Obama Administration.
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&he New Pork Eimes

DeVos’s Rules Bolster Rights of Students
Accused of Sexual Misconduct

Education Secretary Betsy DeVos released final regulations for
schools dealing with sexual misconduect, giving them the force of
law for the first time and bolstering due-process rights.

t. TRERFRFEe—

The rules preserve Education Secretary Betsy DeVos’s broad goals in overhauling Title IX. Anna
Moneymaker/The New York Times

HUSCHBLACKWELL



—

. How is that?sThe beard?Is it comfortable?
Is it itchy?/Are you pleased with it?
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Cannon v. University of
Chicago (1979): Facts

Geraldine Cannon was a nurse at Skokie Valley Hospital, the wife
of a Chicago lawyer, and the mother of five children aged 12 to 21.

Her lifelong dream was to become a doctor. It was a dream that
was rekindled when her youngest child started elementary school
and Cannon finally had the opportunity to return to school as a full-
time student at Trinity College.

Graduated with honors at age 39 and began applying to medical
schools, including Univ. of Chicago’s Pritzker School of Medicine.

Cannon was denied admission in 1975.

HUSCHBLACKWELL



Cannon v. University of
Chicago: Supreme Court

“This case presents as a matter of first impression the issue
of whether Title IX of the Education Amendments 1972 may
be enforced in a federal civil action . . ..”

Private cause of action was necessary to ensure that the
“sweeping promise of Congress” to end sex discrimination
In education was more than “merely an empty promise.”

“Is [Title IX] an empty promise or will it be enforced and
for the present, it simply must be enforced by the
courts or it's not going to be enforced at all.”
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Cannon v. University of
Chicago: Supreme Court

* 6-3 opinion crafted by Justice John Paul Stevens
& included Justices Brennan & Rehnquist

* Holding: There is an implied cause of action for
individuals to sue under Title IX.

« Title IX was patterned after Title VI and that “when
Title IX was enacted, the critical language in Title
VI had already been construed as creating a
private remedy.”

« The Supreme Court also accepted the argument
advocated by John Cannon and also HEW that
private enforcement was necessary to effectuate
the purposes of the law.
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Franklin v. Gwinnett County (1992): Facts

«  Christine Franklin was a student at North
Gwinnett High School between September
1985 and August 1989. Franklin was
subjected to continual sexual harassment
beginning in the autumn of her tenth grade

{sacher omployed by the disirict GWINNETT
" ond Ivestigated Hil's sexual haraeamen of COUNTY

and acmiisirators took no action o bt it PUBLIC

ﬁﬂgrggsczgr;gn]gﬂ_lzlrﬁnklm from pressing SC HOOLS

«  Hill ultimately resigned on condition that all
matters pending against him be dropped.
The school thereupon closed its
investigation.
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Franklin v. Gwinneit County:
Issue & Holding

Issue: Does Title IX implied

THE NEW YORK Tiwrs LAW FRIDAY, JULY 15_194 LBl

right of action support @ Students Secking Damages for Sex Bias |

claim for monetary ' ==

damagese

Unanimous holding: “[W]e = , o4 RN
conclude thata damages =50 == i orara sreens

remedy is available for an
action brought to enforce
Title 1X.”
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Gebser v. Lago Vista Indep.
School District (1998)

« Gebser was assigned to classes taught by Waldrop. While
visiting her home, Waldrop kissed and fondled Gebser.
They had sexual infercourse on a number of occasions.

* |In January 1993, police discovered Waldrop and Gelbser
engaging in sexual intercourse and arrested Waldrop.
Lago Vista immediately terminated his employment.

« School district did not have an official grievance
procedure for lodging sexual harassment complaints; nor
had it issued a formal anti-harassment policy.
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High Court to Weigh Liability of Schools in Sexual Abuse of Student

By LINDA GREENHOUSE

WASHINGTON, Dec, 5 — The Su-
preme Court agreed today (o decide
when school districts can be Taund
liable under Federal law for a teach-

or's sexual abuse of a student,
The e, cloeoly wamfched Ty

school districts around the couatry,
has divided the lower courts in the
live years since the Supreme Court
first ruled that individuals could sue
for damapges under a law that prahib-
s sex discrimination in educat omal
imstitutions that receive Federal
maoney. In interpreting that law, Title
1% of the Education Amendments of
1972, to permit private lawsuits, the
Justices did not specify how liability
wias o be determined.

The case the Court accepled taday
grew oul of a yearlong affair be-
teeen a teacher in a public high
school near Austin, Tex., and one of
his students, & 15-year-old girl who,
with her mother, eventually brought
& Title 1X sult against the Lago Vista
* Indgpendent School District.
© Two lower Federal courls ruled
"for the school district, holding that it
‘could not be found liable in the ab-
sence of “actual knowledge™ oa the

part of scheol officials of the teach-
er's misconduct, This is the most
protective standard the couris have
applied in inerpreting Tilde 1X; at
the other extreme, some couris have
held districts automaticaly liable
for sewmual abuse of students by
[EACNETS,

This is the third case invalving
sexual abuse or harassmert that the
Court has accepited for dedsion this
term, and it may not be the lagl. The
Justices were asked last month to
resolve another unseitled gquestion
under Title IX: the liablity of a
school district for sexual harassment
of pne student by another.

Last month, the Justicesagreed (o
resolve a closely related issue in the
context of the Federal law that pro-
hibits sex discrimination is employ-
ment. The question in that case, Far-
agher v, Boca Raton, is the liability
of an employer for a supervisor's
sexual harassment of a lewer-level
employee. Just this week, in Oncale
v. Sundowner (Hfshore Services, the
Justices heard arguments an wheth-
er sexual harassment belveen peo-
ple of the same sex can ever violate
the employment law, Title VIT af the
Ciwil Rights Act of 1964,

The anti-discrimination laws in-
volved in these disputes have been on
the books for decades, raising the
question of why so many cases pos-
ing such fundamental issues of inter-
pretation and application have sud-
denly made their way onto the
LOUTL § GoCKeL.

The reason may be that only in the
last few years have monetary dam-
apges become available as a remedy
for people who can prove violations
of the two laws: threugh the Su-
prame Court's interpratation of Title
IX in a 1992 case, Franklin v. Gwin-
nett County, and through Congress's
1881 amendment to Title Vi1, making
available compensatory and, in some
cases, punitive damages, in addilion
to the back pay that was the anly
monetary remedy under the original
Ciwvil Rights Act. The prospect of
substantial recoveries have made
the laws more useful o plaintifis and
altractive to their lawyers just as
lower courts have been struggling
with what the laws actually mean,

In the case the Court accepted
today, Dpe v, Lago Vista Independ-
ent  School District, MNo. B6-1866,
school officials apparenily had no
knowledge of the affar between the

student and leadher. The family's
lawsuit asked th: Federal [hstrict
Court in San Antenio 1o apply a the-
ory of strict liadlity, holding the
district responsible for the wrongful
acts of its teaches

The district coirl ruled, however,
uhEn uhmeEre vl be o Halnilisy i des

absence of “aciual or constructive
notice’ an the pait of sehool authori-
ties, The United States Court of Ap-
peals for the Fith Circuait, in Mew
Orleans, agreed, hokding that there
was no liability “inless an employee
who has been invested by the school
board with supemnvisory power over
the offending employee actually
knew of the abuse, had the power to
end the abuse, and failed to do so.™

In its appeal, he family told the
Justices that beciuse ““the vast ma-
jority of instance: of sexual abuse is
subtler and more covert' than Lhe
Fifth Circuit's approach would en-
compass, the deciiion would have the
effect of “virnally immunizing
school districts fmm liability.”

Last spring, the United States De-
partment of Education issued guide-
lines for administ-ative enforcement
af Title IX, under which a school
district would be held liable if a

teacher, even withaut
knowledge, “was aided in carrying
out the sexual harassment of siu-

dents by his or her position of author- |

ity with rhe instioution.”

officials’ |

In a second case today, the Court

agreed to decide an important issue
under the anti-Terrorism and Effec-

tive Death Penalty Act of 1996, which
imposed sirict new  deadlines on

state prison inmates for petitions for |

habeas corpus in Federal court. In
stptes that agree o make adequale

legal representation avallable, In- |

mates on death row pet only 180 days
in which to file,

The question in the case, Calderon |
v. Ashmus, No. 97-381, is whether |

death row inmates can swe a state
pre-emptively for a declaration that
the accelerated deadline should not
apply bacauvse the rale dnss npoe
have an adequate representation
system (n place. California is argu-
ing that it should have been held
Immune from such a suit, in which a
group of more than 300 inmates pre-
vailed in the United Siates Court of
Appeals for the Ninth Circuit. in San
Francisco
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Gebser: Plaintiff's Argument

Gebser and DOJ claimed that liability should be evaluated
using the same standards plaintiffs use in employment sex
harassment cases under Title VII.

A “teacheris ‘aided in carrying out the sexual harassment of
students by his or her position of authority with the institution,’
irrespective of whether school district officials had any
knowledge of the harassment and irrespective of their
response upon becoming aware.”

Alternatively, a school should be “liable for damages based
on a theory of constructive nofice, i.e., where the district
knew or ‘should have known’ about harassment but failed to
uncover and eliminate it.”
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Gebser: The Rule

An "appropriate person’ . . .is, at a minimum, an official of the
recipient entity with aufhorliy to take corrective action to end
the discrimination.

“Consequently, in cases like this one that do not involve official
policy of the recipient entity, we hold that a damages remedy
will not lie under Title IX unless an official who at a minimum has
authority to address the alleged discrimination and to institute
corrective measures on the recipient's behalf has actual
knowledge of discrimination in the recipient's programs and
fails adequately to respond.”

“[T]he response must amount to deliberate indifference to
discrimination.”
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Jackson v. Birmingham
Bd. of Ed. (2005)

 Roderick Jackson, a
teacher in the Birmingham,
Alabama, public schools,
complained about sex
discrimination in the high
school’s athletic program
and was retaliated against.

« Sued pursuant to Title IX

* Does Title IX prohibit
retaliation? Yes.
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Davis v. Monroe County Board of Education (1999)

'I'HE VICTIM

“They should have done something right from the start,” said Aurclia Davis of the harassment endused
by her daughter LaShonda at school six years ago. The two posed yesterday at home in Forsyth, Ga.

Alan 5. Weiser for The hew Fork Times

‘When a Tormented Child Cried Stop

By DAVID FIRESTONE
ATLANTA, May 24 — LaShonda
Davis was 10 when she told ter
MOMEr it Was Lime [0 hire 3 law-

yer.

Her mother, Aurelia Davis, was
bewildered at firs. For months,
LaShonda had been harassed by a
bw in her fifth-grade class in For-

. Ga., about 50 miles southwest
Ul Atlanta. The school, Hubbard
Elementary, had not done any-
thing to stop the bay, even though
he had grown increasingly provac-
auve, rubbing against Lashonda
and asking for sex.

But hiring a lawyer seemed
drastic to Ms. Davis. Even today,
after the United States Supreme
Court handed down @ significant
rullng supparting the Davis fam-
ily's contention that schools can be.
held liable for prolonged harass-
ment, Ms. Davis was still appallad
that the matter had required suzh
high-level legal atiention, and t1e
su of women's Tights groups.

It should never have had to zo
all the way 10 the Supreme Courl,”
sald Ms_ Davis.a hasnital file clark
in Forsyth who had never hired a
lawyer before. “They should have
done something right from tie

A Georgia mother
and daughter’s
six-year legal
battle.

start, But they didn't have any
kind of respect for my child, and
they didn't want 1o admit that they
were wrong in what they did.”

The harassment, which started
in December 1592, went on almost
every day for five months, Ms.
Davis sald. She said she com-
plained (o the teacher and the prin-
cipal, but nothing was done until
she called the sheriff and had the
boy prosecuted,

He eventually pleaded guilty 1
sexual battery.

During those five months, Ms.
Davis said, LaShonda grew in-
creasingly upsa: and despondent,
talking of suicide and havine &
it o R o g ts now 16
and a junior in high schoo

School offictals in Mmme Coun-

ty, which includes Hubbard, would
rOE eomment today, but the schook
board's lawyers have argued that
Federal law never explicily held
schosls respansible for preventing
the Earassment of one student by

- another.

That all changed today with the
Court’s 510-4 decision, which ap-
plies to any school in the mation
that accepts Federal monzy. The
Court's reasoning was based on an
interpretation of Thle IX, the 1972
law barring sexual discrimination
at those schools, and occasined an
impassioned debate amomg the
Justices over the degree to which
the Federal Government should be
imvolved in what Justice Anthony
M. Kennedy In his dissenting opin-
ion called “the routine problems of
adolescence. "

All of that is beside the point for
Ms. Davis, who said she was also
unconcerned about the menetary
damages for which she is now eli-
gible to sue. For her, it comes down
10 & MUCh MOre basic principle:

*“Thev make you sand yrur kids
to schoal, right? So don't you think
they should protect them while
they're there?

—

Al6 o

THE NEW YORK TIMES NATIONAL WEDNESDAY, JANUARY

Court Is Asked Not to Extend

Harassment Law in Schools

tween thal amounts I

By LINDA
WASHINGTON, Jan. 12 — The
lawyer 1o & Georgia sehool board
warned the Supreme Court today
that school districts across the coun-
try would face dire financial conse-
quences If the Court extended Fed-
eral sexual harassment law to apply
to harassment of one student by an-
other and made schools liable for
failing 1o curb students® sexual mis-

conduct.

In the closely watched case, the
Justices appeared sympathetic 1o
the school board's concerns — some-
what surprisingly so, in light of the
Court’s generous reading of sexual
Tran aasment law in a val ty of athey
contex:s,

This fifth sexual harassment case
to come before the Court in the last
15 months is an appeal by a woman
whose [ifth-grade daughter was sub-
jected 1o manths of a male class-
mate’s unwanted poking. grabbing

Does teasing among
young students
necessarily amount
to a Federal case?

and tawnting while school adminis-
trators in Forsyth, Ga., refused to
intervese,

Finally, the mother, Aurelia Davis,
went tothe police, and the hoy plead.
«d guilly to sexual battery. Ms. Davis
then sued the Menroe County Board
of Education under Title IX of the
Education Amendments of 1572, a
Federal law that bars sex discrimi-
nation by schools that receive Fed-
eral money.

Last June, in ancther Title IX case,
the Court ruled that schools could be
liable for a teacher’s sexual harass-
ment of a student as long As top
officials knew of the problem and did
nothing to stop ir

That definition of liability ap-
peared comfortably to fit the current
case, with the one difference the ha-
rasser’s identity as a fellow student
ruum than a teacher. But it quickly

me evident o from the Jus-
uus snpm:al Questions to Ms. Da-
vie'e lawepars
might well mean all. me dnﬂemwe in
the world for the legal analysis.

How does one draw the line be-

sex discrimination and garden-varie
ty teasing and flirting in the ad.m
yard, the Justices wanted to

“Little “boys tease litle  giris
through their years in school,” Jus
tice Sandra Day O'Conmar told Verna
L Williams, representing Ms. Davis
or behalf of the National Women's
Law Center here. *'[s every incident
geing to lead to a lawsuit?”

A “necessary consequence” of the
phintiff's argument, Justice Antho.
my M. Keanedy warned, was “'a Fed-
eml code of conduct in every class-
room in the country.”

Justice Stephen G. Breyer, along
with several other Justices, said the
courts' experience in de
sexual harassment in the worky
was not easily transportable inte the
clissroom. ior problems in
scanol are appropriately handled
counseling, calling in the family,
“discuseion and med ation,"” Justice
Breyer sald, add '3 worry.
ing is the ;carhli "up of the great
legal mechanism to replace that.™

Ms. Williams and Barbara D. Un-
derwood, a Deputy Solicitor General
who presented the Government's ar-
gument In support of Ms. Davis, la-
‘bored to allay the Justices' concerns.

“Ordinary teasing is not an action-
able wrong,” Ms. Underwood said,
adding that the law would not apply
unless the behavior was so “'egre-
ious™ that the vietim was effective-
Iy depnven of the ability to benefit

educational program. In
admmn she said, the school would
no: be expected to solve every prob-
lem, only to respond reasonably and

appropriately.
‘W. Warren Piowden Jr., the school
board’s la would not accept

those limitations en Liability.

Mo matter how high you set the
bar,” Mr. Plowden said, “once you
open the door 1o these lawsuits, some
Federal judge has to make a judg-
ment on was the respanse ensugh.*

Sear:hms for a principle beyond

the comtext of sexual harassment,
Justice John Poul Stevens asked Mr.
Plewden whether a school could be
lindle under Title IX if bays prevent-
ed girls from using a baseball field
that had been set aside for them,
while the schoal athletic director
stood by and did nathing.

Ho, Mr. Plowden said, becanse the
misconduct would be not the adult’s
bul the children’s.

Returming o somal harussment,

ial becau
three-quarters of all girls and two-
thi'ds of boys, in one study, had

Julie Underwood of the National School Board Association and W.
Warren Plowden Jr., lawyer icr the Manros County Board of Education

‘3eszi= Lane far Th b Yoek Times

in Georgia outside the Supreme Court yesterday after oral arguments.

reparted heing sexually harassed he-
tween the 8th and 11th grades.

Justice Ruth Bader Ginsburg ob-
jected that "“we don't know the defi-
nition of harassment” under that
pamu:ulax study. Justice Ginsburg

id that while she understoed the
dﬂ'h(ulty of drawing the line between
innocent teasing and sexual harass-
ment, "' don’t understand why it's so
bard” to evaluate the adequacy of a
school’s response.

Justice Ginsburg said there was a
clear difference borween simple neg-
ligence, for which a school would not
he liahle, and iharate indifer.
ence,” the standard the Court adopt-
ed in the teacher harassment case
last year. She defined deliberate in-

Aifferenca 3t “meaning you have
kenow and you don’t 4o anything."
The case, Davis v. Manroe County
Board of Education, Mo. 37843, is an
appeal from a 1987 ruling by the
United States Court of Appeals for
the 1Ith Circuit, in Atlanta. In dis-
missing the lawsuit, that court ruled
that Title [X imposed no liability on
schools for students’ wrongdaing.
The 7-to-4 decision overterned an
earlier ruling in the case by a three-
Judge panel of the same court, which

saw the issue differently and held
that a school could be found liable for
Itn Aificiale” “failies.to talim action tn |
stop the offensive acts of those over |
whom the officials exercised con-
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Davis v. Monroe County Board of
Education: Holding

“We consider here whether the misconduct
identified in Gebser —deliberate indifference to
known acts of harassment— amounts to an
intentional violation of Title IX, capable of
supporting a private damages action, when the
harasser is a student rather than a teacher. We
conclude that, in certain limited circumstances, it
does.”

* Recipients of federal funding may be liable “where
the recipient is deliberately indifferent to known
acts of student-on-student sexual harassment and
the harasser is under the school's disciplinary
authority.”
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Davis: Majority Decision

“School administrators will continue to enjoy the flexibility they
require so long as funding recipients are deemed ‘deliberately
indifferent’ to acts of student-on-student harassment only where
the recipient's response to the harassment or lack thereof is
clearly unreasonable in light of the known circumstances.”

“The recipient must merely respond to known peer harassment in
a manner that is not clearly unreasonable. This is not a mere
‘reasonableness’ standard, as the dissent assumes. In an
appropriate case, there is no reason why courts, on a motion to
dismiss, for summoryjudgmen’r or for a directed verdict, could
n?l’r identify a response as not ‘clearly unreasonable’ as a matter
of law.”
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Respondent Litigation

Due Process .
_ y Title IX lawsuits have skyrocketed in
Title IX ( Erroneous recent years, analysis shows

Outcome”: Doubt +
Gender Bias)

Breach of Contract
Other Tort Claims
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